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CASE  SUMMARIES 


ADVERSE  ACTIONS 

JAMES  J.  ALLEN  v. 

DEPARTMENT  OF  DEFENSE 

(Docket  No^  DC075299084-ADD) 
January  5,  1981 

This  appeal  involved  the  denial 
of  a motion  for  an  award  of  attor- 
ney fees  under  5 U.S.C.  7701  (g) (1) 
where  appellant's  removal  for  unac- 
ceptable performance  was  reversed 
based  on  a finding  of  harmful 
error.  Appellant  petitioned  for 
review  of  that  denial. 

In  the  initial  decision,  the 
presiding  official  found  that  the 
agency  committed  harmful  error  in 
failing  to  afford  the  appellant  an 
opportunity  to  demonstrate  accept- 
able performance  prior  to  issuance 
of  the  notice  of  his  proposed 
removal  in  accordance  with  5 
C.F.R.  432.101(a).  Contrary  to 
the  Board’s  subsequent  decision 
in  Wells  v.  Harris,  1 MSPB  199, 
the  presiding  official  found  no 
error  in  the  agency's  effecting 
the  removal  pursuant  to  5 U.S.C. 
4303  before  it  established  a 
performance  appraisal  system 
pursuant  to  5 U.S.C.  4302. 

The  Board  reopened  the  appeal 
on  its  own  motion,  pending  its 
decision  in  Wells  . However,  the 
Board  dismissed  the  case  without 
prejudice  with  the  understanding 
that  the  personnel  action  at  issue 
was  to  be  cancelled  by  the  agency. 
In  an  addendum  decision,  the 
presiding  official  found  that 
appellant  was  the  prevailing  party 
in  the  appeal  but  concluded  that 
an  award  of  fees  was  not  warranted 
in  the  interest  of  justice  because 
the  harmful  error  on  the  part  of 
the  agency  did  not  constitute  a 
gross  procedural  error. 


In  his  petition  for  review  of 
the  addendum  decision,  appellant 
contended:  (1)  that  the  presiding 

official  erred  in  disallowing  his 
request  for  a hearing  on  the  motion 
in  order  to  establish  justification 
for  an  award  based  on  the  merits 
of  the  appeal;  and  (2)  that  the 
presiding  official  erred  in 
concluding  that  an  award  of  fees 
was  not  warranted  in  the  interest 
of  justice. 

The  Board  noted  that  the 
presiding  official  correctly 
concluded  that  appellant  was  the 
prevailing  party.  However,  he 
erred  in  his  conclusion  that  an 
award  of  fees  was  not  warranted 
in  the  interest  of  justice.  The 
Board  noted  that  Title  5,  Part 
432  of  the  Code  of  Federal 
Regulations,  under  which  the 
appellant  was  removed  (albeit 
improperly  according  to  the 
subsequent  decision  in  Wells ) , 
restates  the  requirement  of  5 
U.S.C.  4302(b)(6)  that  an  employee 
be  afforded  "an  opportunity  to 
demonstrate  acceptable  performance" 
before  he  or  she  may  be  removed 
for  unacceptable  performance. 
The  presiding  official  had  found 
that  the  agency  notified  appellant 
that  he  had  90  work  days  to  improve 
his  performance,  but  then  removed 
him  after  82  work  days,  during 
which  time  he  was  incapacitated 
by  a back  injury.  The  Board  found 
that  the  agency's  failure  to  afford 
the  appellant  any  reasonable  oppor- 
tunity to  demonstrate  acceptable 
performance  "prolonged  the 
proceeding"  and  "severely 
prejudiced"  the  appellant.  The 
Board  found  that  this  procedural 
error  was  not  only  harmful,  but 
also  gross,  warranting  an  award 
of  fees  "in  the  interest  of 
justice . 


t« 


The  Board  noted  that  the  amount 
of  the  award  requested  by  appellant 
was  unusually  h igh--$ 41 , 4 5 3 . 9 0 
in  fees  and  $894.66  in  disburse- 
ments. Since  the  statute 

authorizes  the  award  of  only  such 
fees  as  are  reasonable,  a 
determination  of  how  much  is 
reasonable  in  this  case  was 
necessary,  applying  the  factors 
set  forth  in  K 1 i ng  v. 

Department  of  Justice,  2 MSPB 

6 2 5 . Accordingly , the  petition 
for  review  of  the  addendum  decision 
was  granted,  the  decision  was 
vacated,  and  the  case  was  remanded 
to  the  field  office  for  an  award 
of  such  attorney  fees  as  are 
determined  to  be  reasonable  upon 
consideration  of  any  further 
submissions  that  the  appellant 
or  the  agency  might  make. 

GEORGE  DERITA,  HENRY  J.  FOLEY 
V.  DEPARTMENT  OF  DEFENSE 

(Docket  No.  DC075209243) 
January  6,  1981 

These  cases,  which  were 
consolidated  pursuant  to  5 C.F.R. 
1201.36  (a)  (1)  , involved  actions 
by  the  agency  in  1979  to  change 
the  employees  who  were  guidance 
counselors,  to  a lower  grade  based 
upon  the  application  of  a classifi- 
cation standard  that  was  revised 
in  1977.  In  the  initial  decision, 
the  presiding  official  found  that 
the  Board  had  no  jurisdiction  to 
review  the  agency's  actions  in 
developing  the  standard,  but, 
nevertheless,  found  that  the  agency 
had  failed  to  support  the  down- 
gradings resulting  from  the 
application  of  the  standard  by 
a preponderance  of  the  evidence, 
and  reversed  the  agency's  actions. 


The  agency  filed  a petition  for 
review  contending  that,  while  the 
presiding  official  correctly 
decided  that  the  Board  had  no 
jurisdiction  to  review  the 
standard,  it  also  had  no 
jurisdiction  to  review  the  agency's 
application  of  the  standard  and 
that  the  presiding  official  erred 
in  applying  a preponderance  of 
the  evidence  standard. 

The  Board  noted  that  the  facts 
in  this  case  were  identical  to 
those  in  Lomartere  et  al  v. 
Department  of  Defense,  MSPB 

Docket  No.  DC075209194 

(November  7,  1980),  where  it 

affirmed  the  findings  that  the 
Board  had  jurisdiction  to  review 
the  agency's  actions  to  determine 
whether  the  agency  had  acted  in 
accordance  with  its  statutory 
authority.  The  Board  found  that 
the  agency  had  failed  to  prove 
that  it  complied  with  20  U.S.C.  902 
in  developing  the  classification 
standard  for  the  guidance  counselor 
position.  The  Board  further  noted 
that  although  it  found  error  in 
the  presiding  official's  findings 
it  had  no  jurisdiction  to  review 
the  agency's  standard  for 
compliance  with  the  law,  and  agreed 
that  reversal  of  the  agency's 
actions  was  warranted. 
Accordingly,  the  petitions  for 
review  were  granted  and,  upon 
reopening,  the  initial  decisions 
were  affirmed  for  the  reasons  noted 
in  Lomartere , above. 
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PAMELA  J . 

FAIR  v.  DEPARTMENT 

OF  TRANSPORTATION , FEDERAL 

AVIATION 

ADMINISTRATION 

(Docket 

No.  DA  075209071) 

SALLY  M. 

LANE  v.  DEPARTMENT 

OF  TRANSPORTATION,  FEDERAL 

AVIATION 

ADM I N I S TRAT I ON 

(Docket 

No . DA075209072) 

PERRY  R. 

DAVIS  v.  DEPARTMENT 

OF  TRANSPORTATION,  FEDERAL 

AVIATION 

ADM I N I S TRAT I ON 

(Docket 

No.  DA075209073) 

STANLEY  M. 

LEFLER  V.  DEPARTMENT 

OF  TRANSPORTATION,  FEDERAL 

AVIATION 

ADMINISTRATION 

(Docket 

No.  DA075209070) 

January  13, 

1981 

The  Board  consolidated  these 
cases  pursuant  to  5 U.S.C. 
7701(f)(1)  and  5 C.F.R.  1201.36. 
The  appellants  were  temporarily 
reassigned  from  their  positions 
as  Air  Traffic  Control  Specialists 
to  general  administrative  positions 
pending  proposed  adverse  actions 
for  alleged  off-duty  narcotics 
usage.  The  reassignments  did  not 
result  in  reductions  in  appellants' 
grades  or  basic  rates  of  pay  and, 
the  agency,  after  finding  that 
the  proposed  actions  were  not 
supported  by  a preponderance  of 
the  evidence,  returned  appellants 
to  their  original  positions. 

Appellants  requested  back  pay 
from  the  agency  for  lost  wages 
that  they  would  have  received  had 
they  not  been  reassigned  to 
administrative  positions.  The 
agency  denied  the  request. 

Appellants  appealed  the  agency's 
decision  denying  them  payment  for 
shift  differentials,  holiday  pay, 
and  other  premium  pay  allegedly 
lost  during  the  temporary 

reassignments.  They  also  sought 
reimbursement  for  attorney  fees 


incurred  during  defense  of  the 
proposed  adverse  actions. 
Appellant  Lane  contended 
additionally  that  her  temporary 
reassignment  resulted  in  her  being 
denied  a promotion  since  her 
reassignment  prevented  her 
attendance  at  a compulsory  training 
program . 

The  presiding  official,  in 
separate  initial  decisions,  dis- 
missed the  appeals  for  lack  of 
jurisdiction.  Appellants  then 
filed  petitions  for  review,  alleg- 
ing that  the  temporary  reassign- 
ments were  reductions  in  pay. 

The  Board  granted  the  petitions 
for  review  and  affirmed  the  initial 
decisions.  The  Board  noted  that 
for  adverse  action  purposes,  pay 
is  defined  as  the  "rate  of  basic 
pay  fixed  by  law  or  administrative 
action  for  the  position  held  by 
the  employee,"  5 U.S.C.  7511(a)  (1) 
(B)  (4)  , and  the  term  is  applied 
to  an  employee's  rate  of  pay  before 
any  deductions  and  exclusive  of 
any  kind  of  additional  pay.  5 
C.F.R.  531.202;  96th  Cong.  1st 
Sess.  , Legislative  History  of 
the  Civil  Service  Reform  Act  of 
1978,  at  699  (1979).  The  Board 

further  noted  that  in  light  of 
statutory  and  regulatory 
provisions,  an  agency  action  which 
does  not  result  in  a reduction 
of  an  employee's  basic  rate  of 
pay  is  not  a reduction  in  pay 
within  the  meaning  of  5 U.S.C. 
7512(4),  and  it  has  no  authority 
to  review  such  an  action  under 
5 U.S.C.  7701(a).  Likewise,  the 
Board  said,  a denial  of  a promotion 
does  not  involve  a reduction 
in  an  employee's  basic  rate  of 
pay  and  therefore,  is  not  appeal- 
able  to  the  Board. 
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However,  contrary  to  5 C.F.R. 
1201.111(b)(1),  the  initial 
decisions  contained  no  finding  on 
the  issue  of  whether  attorney  fees 
may  be  awarded  in  these  cases.  In 
this  regard,  the  Board  found  in 
HcBr  i d e v . Department  of 
Agriculture  , MS  PB  Order 
No.  SFO  43209006  at  3 (October  16, 
1980),  that  it  lacked  jurisdiction 
to  award  attorney  fees  for  legal 
representation  before  an  agency 
when  the  Board  has  never  properly 
taken  jurisdiction  over  an  appeal 
from  a final  agency  action. 

PHILLIP  PULLER  v.  UNITED 
STATES  DEPARTMENT  OF  JUSTICE 

(Docket  No.  PH075209057) 
January  13,  1981 

Appellant  was  removed  from  his 
position  based  on  charges  of 
introducing  contraband  into  a 
Federal  penal  institution  and 
providing  false  information  during 
an  official  government  inquiry. 
Appellant  appealed  the  removal, 
alleging  racial  discrimination. 

In  the  initial  decision,  the 
presiding  official  found  that  the 
agency  did  not  support  its  charge 
by  a preponderance  of  the  evidence 
and  determined  that  appellant  had 
not  proven  that  the  agency's  action 
was  a result  of  discrimination. 

Appellant  petitioned  for  review 
of  that  part  of  the  presiding 
official's  decision  relating  to 
the  discrimination  claim.  The 
Board  granted  the  petition  and 
affirmed  the  initial  decision. 
The  Board  noted  that  appellant 
had  relied  entirely  upon 
statistical  evidence  in  his  attempt 
to  show  racial  discrimination. 
In  regard  to  the  use  of  statistical 
evidence,  the  Board  noted  that 


statistical  evidence  can  serve  an 
important  role  in  cases  in  which 
the  existence  of  discrimination 
is  in  doubt,  but  its  usefulness 
depends  on  all  the  surrounding 
circumstances.  The  Board  said 
that  although  statistical  evidence 
standing  alone  may  be  used  in 
certain  cases  to  establish  a 
p r i m a facie  case  of 

discrimination,  statistical 
evidence  drawn  from  an  extremely 
small  sample  does  not  produce 
highly  probative  evidence. 

The  Board  found  that  appellant 
relied  on  statistical  evidence 
taken  from  a sample  too  small  to 
produce  highly  probative  and 
valuable  evidence  and  further 
found  that  appellant  had  not 
presented  sufficient  evidence  to 
establish  a pr ima  facie  case 
of  racial  d i scr iminat ion  under 
Title  VII  of  the  Civil  Rights  Act 
of  1964,  as  amended. 

MODESTO  S.  MARTINEZ  v. 
DEFENSE  LOGISTICS  AGENCY 

(Docket  No.  SFG75209113) 
January  6,  1981 

Appellant  was  removed  from  his 
position  for  theft  of  government 
property.  In  his  appeal,  appellant 
asserted  that  most  of  the  items 
he  was  charged  with  stealing  were 
taken  from  a trash  bin  outside  his 
office,  and  he  raised,  in  mitiga- 
tion, his  32  years  of  service  with 
the  government  and  his  satisfactory 
work  record.  In  the  initial 
decision,  the  presiding  official 
found  that  the  agency's  removal 
action  could  not  be  sustained  due 
to  the  failure  of  the  agency  to 
support  its  action  by  a 
preponderance  of  the  evidence. 
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The  agency  petitioned  for  review, 
challenging  the  decision  on  three 
grounds:  (1)  that  the  decision  was 

erroneous  as  a matter  of  law  since 
an  admission  of  guilt  of  theft  of 
government  property  by  appellant  in 
the  record  is  sufficient  to  satisfy 
the  burden  of  proof  to  support  the 
action  by  a preponderance  of  the 
evidence;  (2)  that  the  presiding 
official  acted  beyond  his  authority 
by  issuing  a decision  without  clos- 
ing the  record  as  required  by  5 
U.S.C.  7701(b)  and  5 C.F.R.  1201.57 
(b) ; and  (3)  that  the  presiding  of- 
ficial failed  to  follow  the  Board's 
requirement  that  all  communications 
be  directed  to  the  agency 
representative . 

The  Board  denied  the  petition  for 
review,  noting  in  regard  to  each  of 
the  agency's  allegations:  (1)  that 

it  was  not  necessary  for  the  Board 
to  address  the  merits  of  whether 
the  agency ' s statutory  requi  rement 
was  satisfied  since  appellant  did 
not  admit  to  the  theft  charges;  he 
specifically  asserted  that  the 
items  allegedly  stolen  were 
retrieved  from  a trash  bin;  (2) 
that  in  the  case  of  Mary  C. 
Pittman  v.  Office  of  Personnel 
Management,  MSPB  Docket  No . 

DAO  7 5 20  $()  41  (September  18,  1980), 

it  held  that  formal  notice  of  the 
closing  of  the  record  is  not 
mandatory  in  every  case  if  the 
closing  date  can  be  inferred  from 
other  actions  of  the  presiding 
official;  and  (3)  that  since  the 
agency's  petition  was  timely  filed, 
and  since  there  was  no  claim  that 
the  agency  would  have  raised 
additional  issues  or  more 
extensively  treated  those  that 
were  raised,  any  error  that  may 
have  occurred  by  failure  to  serve 
the  initial  decision  directly  upon 
the  agency  representative  was 


clearly  not  prejudicial  or  harmful 
in  nature. 

MICHAEL  J.  MCGRATH  V.  DEPARTMENT 

OF  THE  NAVY  (Docket  Nos. 
SE752B90062  and  SE075209050 
January  13,  1981 

Appellant  was  removed  from  his 
position  for  unauthorized  absence 
and  misstatement  of  a material  fact 
in  connection  with  alleged  incapa- 
citation for  an  on-the-job  injury. 
In  an  initial  decision  issued  on 
February  27,  1980,  the  presiding 
official  noted  that  appellant  had 
appealed  a previous  removal  and 
that  the  previous  removal  had  been 
reversed  on  the  basis  that  one 
of  the  eight  charges  was  not 
sustained  by  a preponderance  of 
the  evidence.  The  presiding 
official  noted  that  two  of  the 
charges  that  were  sustained  in 
the  prior  appeal  were  the  same 
charges  upon  which  appellant's 
second  removal  was  based  and  found 
that  the  second  removal  should 
be  reversed,  concluding  that  the 
doctrine  of  res  judicata  barred 
the  agency  from  reinstituting  the 
action  based  on  the  same  charges. 

The  agency  petitioned  for  review, 
and  the  Office  of  Personnel  Manage- 
ment intervened  supporting  the 
agency's  petition  that  the  res 
judicata  doctrine  was  erroneously 
applied  and  urged  that  the  doctrine 
of  collateral  estoppel  required 
that  the  two  charges  upon  which 
appellant's  removal  was  based  be 
sustained . 

The  Board  granted  the  petition 
for  review  of  the  initial  decision 
dated  February  27,  1980,  reopened, 
on  its  own  motion,  the  earlier 
appeal,  and  vacated  the  initial 
decision  dated  June  26,  1979. 
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The  Board  found  that  the  initial 
decision  dated  June  26,  1979, 

erroneously  held  that  all  of  the 
charges  leveled  against  the 
appellant  must  have  been  proved 
for  the  removal  action  to  be 
sustained,  and  the  agency's  failure 
to  prove  all  of  the  charges  upon 
which  its  adverse  action  was  based 
was  immaterial  as  long  as  those 
charges  proved  supported  the  action 
effected.  The  Board  found  that 
the  preponderance  of  the  evidence 
did  not  support  the  charge  that 
appellant  misstated  a material 
fact  in  connection  with  his  alleged 
incapacitation;  however,  the 
preponderance  of  the  evidence  did 
support  the  charge  of  unauthorized 
absence  from  duty.  In  light 
of  appellant's  three  previous 
suspensions  for  unexcused 
tardiness,  the  Board  found  that 
appellant's  removal  promoted  the 
efficiency  of  the  service. 

The  Board  further  found  that 
appellant  failed  to  prove  any  of 
the  four  harmful  errors  alleged  as 
affirmative  defenses.  The  Board 
reversed  the  initial  decision  dated 
February  27,  1980,  and  sustained 

the  agency's  removal  action  against 
appellant . 

RALPH  N.  MELILLO  v.  UNITED 
STATES  POSTAL  SERVICE 

(Docket  Wo~.  DAO  7 5 2 0 9 2 4 0 ) 

January  8,  1981 

Appellant  was  removed  from  his 
position  based  on  the  charge  of 
submission  of  fraudulent  documenta- 
tion in  the  form  of  cards  that 
reflected  that  his  post  office  had 
conducted  more  business  during  a 
prior  period  than  had  previously 
been  reported.  The  presiding  offi- 
cial determined  that  a preponder- 
ance of  credible  evidence  supported 


a finding  that  appellant  knowingly 
submitted  fraudulent  documentation 
for  the  purpose  of  increasing  his 
pay  level.  The  presiding  official 
further  found  that  appellant's 
removal  would  promote  the 
efficiency  of  the  service  and 
sustained  the  removal  action. 

Appellant's  petition  for  review 
contended  that  the  presiding 
official  had  erroneously  concluded 
that  appellant  had  intentionally 
submitted  fraudulent  documents  and 
repeated  his  arguments  that  the 
documents  had  been  accidentally 
mailed  and  that  he  had  misunder- 
stood the  instructions  for  filing 
the  cards. 

The  Board  noted  that  in  light  of 
all  of  the  circumstantial  evidence, 
the  presiding  official  reasonably 
concluded  that  appellant  possessed 
the  intent  to  defraud.  The  Board 
found  appellant's  allegations  of 
procedural  error  without  merit  and 
denied  the  petition  for  review. 

TOMMY  R . RAMOS  V . 

VETERANS  ADMINISTRATION 

(Docket  No.  DA075209101) 
January  13,  1981 

Appellant  was  removed  from  his 
position  based  on  the  charge  of  5 
hours  absence  without  leave  (AWOL) 
from  his  duty  shift  and  after  con- 
sideration of  his  previous  disci- 
plinary record  which  consisted  of  a 
letter  of  admonishment,  a letter 
of  reprimand  for  unauthorized 
absences  and  a 5-day  suspension  for 
64  hours  AWOL.  In  the  initial 
decision,  the  presiding  official 
found  the  charge  supported  by  a 
preponderance  of  the  evidence  and 
determined  that  the  removal  action 
would  promote  the  efficiency  of 
the  service. 
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Appellant,  through  his 
representative,  filed  a petition 
for  review  in  which  he  alleged 
that  the  presiding  official 
erred:  (1)  in  denying  his  request 

for  a postponement  of  the  hearing 
due  to  the  illness  of  his 
representative;  (2)  in  accepting 
the  agency's  witness  list  which 
did  not  contain  a "general 
relevancy  of  the  testimony  to  the 
case,"  (3)  in  admitting  into 
evidence  the  agency's  file 
documenting  appellant's  previous 
instances  of  AWOL  and  the 
counseling  and  disciplinary  actions 
taken  by  the  agency  for  the 
misconduct;  and  (4)  in  failing 
to  require  the  deciding  official 
to  testify  in  support  of  his 
reasons  for  the  removal  decision 
or  in  proof  that  appellant's 
removal  would  promote  the 
efficiency  of  the  service. 
Appellant  further  alleged  that 
the  conduct  of  the  presiding 
official  demonstrated  that  he  was 
biased  in  favor  of  the  agency. 


The  Board  agreed  with  the  finding 
of  the  presiding  official  that 
the  reasons  for  appellant's  removal 
were  established  by  a preponderance 
of  the  evidence  and  that  the  action 
would  promote  the  efficiency  of  the 
service,  found  the  appellant's 
contentions  to  be  without  merit, 
and  denied  the  petition  for  review. 
The  Board  noted  that  in  making 
a claim  of  bias  or  prejudice, 
appellant  must  overcome  a 
presumption  of  honesty  and 
integrity  which  accompanies 
administrative  adjudicators,  and 
the  Board  found  that  appellant 
had  not  established  his  allegation 
of  bias. 


C.  FRANK  REEVES  v. 

DEPARTMENT  OF  THE  ARMY 

(Docket  No.  SL075209068) 
January  6,  1981 

Appellant  was  removed  from  his 
position  for  inefficiency.  Appel- 
lant appealed  the  removal  alleging: 

(1)  that  the  agency  charge  of 
in  ef  f iciency  was  not  supported  by 
the  evidence;  (2)  that  he  was  being 
removed  because  of  age 
discrimination;  and  (3)  that  his 
removal  was  in  retaliation  for 
his  filing  previous  charges  of 
discrimination  and  reprisal.  In 
the  initial  decision,  the  presiding 
official  found  that  the  charge 
was  supported  by  a preponderance 
of  the  evidence  and  that  the 
removal  would  promote  the 
efficiency  of  the  service.  The 
presiding  official  found  that 
appellant's  allegation  of 
discrimination  was  not  established 
by  the  evidence. 

In  his  petition  for  review, 
appellant  contended:  (1)  that 

the  presiding  official  committed 
harmful  error  in  precluding  the 
presentation  of  certain  evidence; 

(2)  that  the  presiding  official 
was  biased  in  favor  of  the  agency; 
and  (3)  that  he  erred  in  crediting 
the  testimony  of  agency  witnesses. 

The  Board  denied  the  petition 
for  review  noting  that  the 
presiding  official  gave  appellant 
every  opportunity  to  present  his 
evidence  and  to  call  any  witnesses. 
The  Board  further  noted  that  the 
presiding  official  provided  ample 
opportunity  for  appellant  to  cross- 
examine  the  agency  witness,  and, 
based  on  the  facts,  the  Board 
failed  to  see  how  the  presiding 
official  was  biased.  Finally, 
appellant  offered  no  explanation 


-7- 


based  on  the  evidence  to  support 
his  contention  that  the  agency 
witness  made  false  statements, 
thus,  the  Board  found  no  basis 
warranting  a complete  review  of 
the  record. 


WALTER  B.  SHEPHERD  V. 

U . S , POSTAL  SERVICE 

(Docket  No.  DC0752Q9234) 

January  15,  1981 


Appellant  was  removed  from  his 
position  for  "Unsatisfactory 
Performance  of  Assigned  Duties 
in  Delay  of  Mail."  In  the  initial 
decision,  the  presiding  official 
found  the  charge  supported  by  a 
preponderance  of  the  evidence  and 
further  found  that  appellant's 
prior  disciplinary  record  was 
properly  considered  by  the  agency 
in  assessing  the  penalty.  The 
presiding  official  also  found  that 
appellant's  allegation  of 
prohibited  racial  discrimination 
did  not  constitute  a factor  in 
his  removal. 


In  his  petition  for  review, 
appellant  asserted  for  the  first 
time  that  his  poor  work  record 
and  ultimate  removal  were  due  to 
his  long  history  of  alleged 
alcoholism.  Appellant  stated  that 
at  no  time  did  he  disclose  the 
problem  to  his  supervisors  and 
contended  that  his  alcoholism 
constituted  new  and  material 
evidence.  Appellant  further  stated 
that  the  due  diligence  criterion 
of  the  regulation  should  be  waived 
in  this  case  because  he  was  unable 
to  articulate  his  alcoholism 
problem  before  the  agency  or  the 
presiding  official  due  to  fear 
and  ignorance. 

The  Board  noted  that  appellant's 
alleged  alcoholism  did  not 
constitute  new  and  material 


evidence  that  despite  due  diligence 
was  not  available  when  the  record 
closed,  nor  did  appellant  satis- 
factorily explain  his  failure  to 
bring  his  proffered  evidence  before 
the  presiding  official  for  his 
consideration.  The  Board  declined 
to  reopen  or  reconsider  appellant's 
allegations  under  authority  of 
5 C.F.R.  1201.117.  See  Moses 
v.  U.S.  Postal  Service,  2 MSPB 
193.  The  Board  denied  the  petition 
for  review. 

DALE  L . STINSON  V . 

DEPARTMENT  OF  JUSTICE 

(Docket  Wo~.  BN075209014) 
January  13,  1981 

Appellant  was  suspended  from 
duty  based  on  a charge  of  misuse 
of  a government-owned  vehicle. 
He  appealed  the  suspension;  how- 
ever, before  the  initial  decision 
was  issued,  the  presiding  official 
resigned.  Another  presiding 
official  was  assigned  to  the  case, 
and  he  issued  an  initial  decision, 
affirming  the  30-day  suspension, 
without  conducting  a further 
hearing  in  the  matter. 

On  January  23,  1980,  the  Board 

reopened  the  case  to  address  the 
issue  of  whether  a presiding 
official  who  did  not  hear  the 
testimony  given  at  a hearing  in 
a case  may  render  an  initial 
decision.  Appellant  submitted 
a brief  in  which  he  argued  that 
adjudication  of  his  case  by  a 
presiding  official  other  than  the 
one  who  heard  testimony  denied 
him  due  process,  and  he  asserted 
that  the  presiding  official's 
findings  with  respect  to  the 
credibility  of  witnesses  were  so 
central  to  his  case  that  they 
directly  affected  its  outcome. 
In  its  brief,  the  agency  did  not 
renew  its  previous  objection  but 
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contended  that,  since  the  decision 
did  not  involve  the  weighing  of 
the  demeanor  of  the  witness  giving 
conflicting  testimony,  the  sub- 
stitution of  a new  presiding 
official  was  proper. 

The  Board  noted  that  where  there 
is  conflicting  testimony  on 
material  issues,  and  the  hearing 
officer  is  replaced  before  making 
a decision,  the  testimony  should 
be  heard  again.  The  Board  further 
noted  that  when  the  initial 
decision  contains  credibility 
determinations  that  are  material 
to  the  outcome  of  the  case,  the 
presiding  official's  findings 
should  be  made,  absent  unusual 
circumstances,  from  personal 
observation  of  the  witnesses' 
demeanor  while  testifying  at  the 
hearing.  Accordingly,  the  initial 
decision  was  vacated,  and  the  case 
was  remanded  to  the  field  office 
for  a new  hearing  and 
readjudication . 

EDWARD  L.  VAPLS  v . 
VETERANS  ADMINISTRATION 

(Docket  No.  CH 0 7 5 2 8 0 1 0 0 7 0 ) 
January  13,  1981 

Appellant  was  removed  from  his 
position  with  the  Veterans 
Administration  Medical  Center  on 
July  13,  1979,  for  possession  of  a 
firearm  and  for  the  fatal  shooting 
of  his  supervisor.  Appellant  did 
not  file  an  appeal  until  June  16, 
1980,  and  contended  that  because  he 
had  been  declared  mentally  incom- 
petent and  incarcerated  during  the 
agency  proceedings  and  afterwards, 
he  should  have  been  excused  from 
complying  with  the  regulatory  time 
limits  for  filing  an  appeal. 

In  the  initial  decision,  the 
presiding  official  refused  to  con- 


sider additional  materials  filed  by 
the  appellant  because:  (1)  they 

were  not  submitted  within  the  spe- 
cified time  limit;  and  (2)  appell- 
ant did  not  submit  an  original 
and  three  copies  as  directed  by 
Board  regulations. 

In  his  petition  for  review, 
appellant  contended  that  the 
presiding  official  erred  in  not 
considering  his  additional  material 
and  explained  the  reasons  for  his 
failure  to  appeal  within  the 
regulatory  time  limits. 

The  Board  found  that  appellantwas 
not  mentally  competent  until 
February  1980,  when  he  was  released 
from  incarceration  and  noted  that 
appellant  diligently  sought  restor- 
ation to  his  former  position.  The 
Board  found  that  there  was  suffi- 
cient showing  to  establish  good 
cause  for  the  Board  to  waive  the 
regulatory  time  limits  and  consider 
the  appeal.  Accordingly,  the  peti- 
tion for  review  was  granted,  the 
initial  decision  was  reversed,  and 
the  case  was  remanded  to  the  field 
office  for  adjudication  on  the 
merits . 


REDUCTIONS  IN  FORCE 

GLORIA  C.  HAWKINS  v. 
DEPARTMENT  OF  THE  ARMY 

(Docket  No.  DC035109088) 

January  2,  1981 

Appellant  was  hired  for  an 
apprentice  program  that  she 
successfully  completed.  She  was 
not,  however,  placed  in  a 
journeyman  position  at  the  time 
of  her  graduation.  Subsequently, 
she  was  sent  a reduction  in  force 
(RIF)  notice  that  would  release 
her  from  her  competitive  level 
as  determined  on  the  basis  of  the 
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position  she  encumbered  at  the  time 
of  the  RIF.  This  notice  was  later 
amended  to  place  her  in  a position 
at  a higher  grade  than  the  one 
from  which  she  was  reassigned. 
Appellant  subsequently  filed  an 
appeal  of  the  RIF  action  in  which 
she  also  alleged  sex 
discr iminat ion . 

In  the  initial  decision,  the 
presiding  official  found  that 
appellant  had  appeal  rights  to 
the  Board  because  she  was  subject 
to  a RIF  action,  and  he  affirmed 
the  RIF  action.  He  also  considered 
the  sex  discr imination  allegation, 
finding  that  appellant  failed  to 
prove  a violation  of  any  of  the 
antidiscrimination  statutes  set 
out  in  the  Civil  Service  Reform 
Act  of  1978. 

The  initial  decision  was  issued 
on  June  23,  1980  , and  the  agency’s 
petition  for  review  was  not 
received  until  August  5,  1980. 

5 C.F.R.  § 1201.114(b)  provides 

that  a petition  for  review  must 
be  filed  within  35  days  of  issuance 
of  the  initial  decision  but  5 
C.F.R.  § 1201.113(d)  provides  that 
the  Board  may  extend  the  35-day 
time  limit  for  filing  a petition 
if  good  cause  is  shown.  The  agency 


cited  as  good  cause  the  fact  that 
the  initial  decision  was  not 
received  by  them  until  July  8, 
1980,  due  to  the  overseas  location 
of  the  agency  (Panama)  and  the 
mail  service  delays.  The  Board 
granted  the  time  extension  for 
filing,  and  granted  the  petition 
for  review. 

The  Board  found  that  the 
presiding  official  erred  in 
accepting  jurisdiction  in  this 
case.  The  Board  noted  that  the 
agency’s  contention  that  appellant 
did  not  have  appeal  rights  to  the 
Board  was  correct.  Appellant  was 
not  affected  by  RIF  but  rather 
was  promoted  to  a position  with 
a higher  representative  rate  and 
therefore,  was  not  entitled  to 
appeal  rights  under  5 C.F.R.  § 
351.901.  As  for  appellant's 
allegation  of  sex  discrimination, 
the  Board  has  jurisdiction  to 
decide  a discrimination  issue  only 
when  brought  in  connection  with 
an  otherwise  appealable  action, 
and,  since  appellant  had  no  other 
appeal  rights,  the  Board  did  not 
decide  the  discrimination  issue. 
Accordingly,  the  initial  decision 
was  vacated,  and  the  appeal  was 
dismissed . 
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OTHER  JANUARY  ISSUANCES: 


THE  FOLLOWING  PETITIONS  FOR  REVIEW  WERE  DENIED: 

BANKS,  Gerald  v.  Veterans  Administration  (Docket  No.  CH531D8010120) 
CALABRESE,  Santa  v.  Office  of  Personnel  Management  (Docket 
No.  NY831L8010013) 

DAIL,  Roland  P.  v.  Office  of  Personnel  Management  (Docket  No.  PH831L8010042) 
DAVIS,  William  B.  v.  General  Services  Administration  (Docket 
No.  SF075209234) 

HILL,  Billy  0.  v.  Veterans  Administration  (Docket  No.  PH07528010160) 

LANE,  Theodore  v.  United  States  Postal  Service  (Docket  No.  AT075209264) 
LAROCQUE,  Jean,  Jr.  v.  Office  of  Personnel  Management  (Docket 
No.  DA831L09024) 

LEE,  Claude  E.  v.  Department  of  the  Navy  (Docket  No.  SE07528010027) 

LOWE,  Gordon  T.  v.  Veterans  Administration  (Docket  No.  CH315H8010110) 

MILLER,  Louis  Jr.  v.  Department  of  Health  and  Human  Services  (Docket  No. 
AT075209274) 

NEAL,  James  J.  v.  Department  of  the  Navy  (Docket  No.  AT075209179) 

NEAL,  Leonard  B.  v.  Department  of  the  Treasury  (Docket  No.  NY531D09023) 
PATTERSON,  Claude  E.  v.  Internal  Revenue  Service  (Docket  No.  DA315H09038) 
RAEL,  Joe  v.  Government  Printing  Office  (Docket  No.  DE03518010051) 

ROBERTSON,  Gordon  E.  v.  Department  of  Defense  (Docket  No.  DC07528010047) 
ROBINSON,  Melvin  v.  United  States  Air  Force  (Docket  No.  AT07528010173) 
SEYMOUR,  Sallie  v.  Department  of  Health,  Education,  and  Welfare  (Docket 
No.  DC075209240) 

WALTERS,  Mary  A.  v.  Department  of  the  Navy  (Docket  No.  PH07528010112) 

THE  FOLLOWING  CASES  WERE  REMANDED  TO  FIELD  OFFICES: 

GRAY,  David  E.,  Jr.  v.  Department  of  the  Army  (Docket  No.  DC075209185) 
UNDERHILL,  Wanda  v.  Department  of  Health  and  Human  Services,  Social  Security 
Administration  (Docket  No.  SF315H90020) 

THE  FOLLOWING  PETITION  FOR  REVIEW  WAS  DISMISSED: 

TIMMERMAN,  James  E.  v.  Department  of  Defense  (Docket  No.  DC075209091) 

THE  FOLLOWING  CASE  WAS  ASSIGNED  TO  THE  ADMINISTRATIVE  LAW  JUDGE: 

MATHEW,  Alfredo  Jr.  v.  Equal  Employment  Opportunity  Commission  (Docket 
No.  HQ12018110009) 

IN  THE  FOLLOWING  CASE,  APPELLANT  WAS  GRANTED  20  DAYS  TO  SHOW  CAUSE  WHY  HIS 
PETITION  SHOULD  NOT  BE  DISMISSED  AS  MOOT: 

BATCHELDER,  Merton  J.  v.  Department  of  the  Army  (Docket  No.  DC531D800167) 
REGULATION  REVIEW 

NATIONAL  TREASURY  EMPLOYEES  UNION,  Petitioner  v.  Jule  M.  Sugarman,  Acting 
Director,  Office  of  Personnel  Management,  et  al.  (Docket 
No.  HQ120500003) 

NATIONAL  TREASURY  EMPLOYEES  UNION,  Petitioner  v.  Jule  M.  Sugarman,  Acting 
Director,  Office  of  Personnel  Management,  Respondent  (Docket 
No.  HQ120500006) 

IN  RE  DISCLOSURE  OF  INFORMATION  (5  C.F.R.  sec.  735.206  and  5 C.F.R.  sec. 
1001.735-208)  (Docket  No.  HQ12058110010) 
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IN  RE  EXCEPTIONS  FROM  COMPETITIVE  MERIT  PLANS  (335  FPM  Sl-5(c) (1) (B) ) 

(Docket  No.  HQ12058110012) 

IN  RE  REDUCTION-IN-GRADE  OR  REMOVALS  FOR  BOTH  PERFORMANCE  AND 

NON-PERFORMANCE  RELATED  REASONS  (5  C.F.R.  sec.  432.201(a)  and  5 C.F.R. 
sec.  752.401(a)(3))  (Docket  No.  HQ12058110Q11) 

THE  FOLLOWING  EXTENSION  WAS  GRANTED: 

BURBANK,  Deborah  Ann  v.  Department  of  Transportation  (Docket 
No.  DC07528010398 

ERRATA  ISSUED: 

GONZALES,  William  v.  Department  of  Transportation  (Docket  No.  CH075209134) 

THE  FOLLOWING  CASES  INVOLVED  THE  ACTING  SPECIAL  COUNSEL: 

(NOTE:  Each  listing  may  represent  more  than  one  issuance.) 

ACTING  SPECIAL  COUNSEL  v.  Department  of  the  Army  (Mortensen,  Jewel  M.) 
(Docket  No.  HQ120800032) 

ACTING  SPECIAL  COUNSEL  v.  Department  of  the  Army  (Hoehle,  David  P.)  (Docket 
No.  HQ12088110002) 

ACTING  SPECIAL  COUNSEL  v.  George  H.  Farrow,  Sr.  (Docket  No.  HQ120600035) 
ACTING  SPECIAL  COUNSEL  v.  Berton  E.  Owens  (Docket  No.  HQ120600033) 

ACTING  SPECIAL  COUNSEL  v.  Small  Business  Administration  (Docket 
No.  HQ12068110006) 

ACTING  SPECIAL  COUNSEL  v.  Robert  H.  Smith,  Jr.  (Docket  No.  HQ120600034) 
ACTING  SPECIAL  COUNSEL,  Petitioner  v.  Paul  D.  Sullivan,  Respondent  (Docket 
No.  HQ120600018) 

ACTING  SPECIAL  COUNSEL  v.  Department  of  the  Treasury  (Powis,  Robert  E.) 
(Docket  No.  HQ12088110013) 

MUNOZ,  Manuel  and  Hans  M.  Mark,  Secretary,  U.S.  Department  of  the  Air  Force, 
In  the  Matter  of,  (Docket  No.  HQ120800016) 
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FOR  YOUR  INFORMATION: 


DIGEST 

The  DIGEST  is  a monthly  publication 
containing  summaries  of  Board  orders  and 
a list  of  other  Board  orders  and 
issuances.  It  is  available  from  the 
Superintendent  of  Documents  on  either  a 
subscription  or  single  issue  basis.  The 
price  for  a subscription  is  $13  per  year; 
($16.25  outside  the  United  States). 
Single  issues  are  also  available  at  a 
price  of  $1.75  per  issue;  ($2.25  outside 
the  United  States) . Please  address 
subscription  or  purchase  inquiries  to: 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington, 
D.C.  20402. 


PUBLISHED  BOARD  DECISIONS  AND  INDEX 


Decisions  of  the  United  States  Merit 
Systems  Protection  Board  (Volumes  I and 
II)  and  Index  to  Decisions  of  the  United 
States  Merit  Systems  Protection  Board  are 
available  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402  at  $27  for 
the  three-volume  set;  Stock  No. 
062-000-00002-3.  Covering  the  period  of 
January  11,  1979,  through  July  22,  1980, 
these  volumes  consist  of  final  actions 
taken  by  the  Board  after  the  issuance  of 
an  initial  decision  in  an  appeal  from  an 
agency  action.  Board  actions  in  cases 
where  it  has  original  jurisdiction,  and 
precedential  interlocutory  actions.  In 
most  cases,  the  preceding  initial  or 
recommended  decision  is  included.  The 
cases  are  indexed  in  the  accompanying 
multi-part  index  volume. 


INITIAL  DECISIONS 

Initial  decisions  made  in  the  field 
offices  are  available  on  microfiche.  The 
microfiche  and  its  indexes  may  be  viewed 
at  any  of  the  Board's  field  offices  or  in 
the  library  at  the  Board's  central 
office.  To  subscribe  to  the  microfiche 
"Federal  Employee  Appeals  Decisions"  at 
$150  per  year  for  microfiche  and  index, 
contact  the  National  Technical 
Information  Service,  5285  Port  Royal 
Road,  Springfield,  VA  22161. 


BOARD  ORDERS 


All  Board  orders,  opinions  and  indexes 
may  be  viewed  at  the  Board's  central 
office.  Copies  of  individual  decisions 
may  be  obtained  by  sending  a written 
request  to  the  Office  of  the  Secretary, 
Room  220,  1717  H Street,  NW. , Washington, 
D.C.,  20419.  Requests  should  include 
appellant's  name,  docket  number  and  date 
of  the  decision. 


The  DIGEST  is  produced  in  the  Oil  ice  of  the  Secretary 

Secretary:  Robert  E Taylor 
Executive  Editor:  Ada  Kimsey 
Managing  Editor/Designer:  Elizabeth  Principe 
Legal  Reviewer:  Frederick  G Seelman,  Jr. 

Office  of  General  Counsel 
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DEFINmONS: 


These  definitions  are  provided  for  clarification  purposes  only  and  are 
not  intended  to  convey  the  strict  legal  meaning  of  the  term. 

Deciding  Official  - the  official  who  renders  the  agency's  decision. 

Field  Office  - the  Board  office  authorized  to  receive  appeals  from  the  area 
where  the  appellant's  duty  station  was  located  when  the  agency  action  was 
taken;  there  are  11  MSPB  field  offices. 

Initial  Decision  - the  field  office  decision  made  by  the  presiding  official 
in  response  to  the  petition  for  appeal.  The  initial  decision  becomes  final 
in  35  days  unless  a petition  for  review  is  filed  with  the  Board  and 
granted.  In  that  case,  the  Board's  decision  becomes  the  final  decision.  If 
the  petition  for  review  is  denied,  the  initial  decision  becomes  final  five 
days  after  the  issuance  of  the  denial. 

Petition  for  Appeal  - the  request  filed  with  a Board  field  office  for  review 
of  an  agency  action. 

Petition  for  Review  - the  request  filed  with  the  three-member  Board  in 
Washington,  D.C.,  for  review  of  an  initial  decision  of  a presiding  official. 

Presiding  Official  - any  person  designated  by  the  Board  to  preside  over  any 
hearing  or  to  make  a decision  on  the  record.  The  presiding  official 
referred  to  in  the  DIGEST  summaries  is  usually  a Board  field  office 
official  designated  by  the  Board  to  perform  these  duties. 

Proposing  Official  - the  agency  official  who  initiates  an  action  to  be  taken 
against  an  employee. 


-14- 


' 


UNIVERSITY  OF  FLORIDA 


3 1262  09684  8667 


